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QUESTIONS PRESENTED 

In the opinion of the appellee, the following questions are 
presented: 

1. In stealing an automobile, appellant violated two sepa¬ 
rately defined statutes—grand larceny and unauthorized 
use of a vehicle, the latter being a lesser included offense of 
the former. Appellant was charged in separate counts of 
the same indictment with violating each statute. Was the 
trial judge correct in refusing to make the Government elect 
which count it would submit to the jury? 

2. Where a Government witness is asked, on cross-exami¬ 
nation, whether the repossessing of automobiles is legal, 
is it proper for the prosecutor to comment on his answer, 
when making his closing argument to the jury? 

3. After the court had instructed the jury, appellant’s 
co-defendant’s counsel orally requested the court to instruct 
on the defense’s theory of the case. Since no written in¬ 
structions were tendered, the court denied this request. 
Where the instructions were full and complete, was this 
denial error? 
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BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Appellant was indicted in two counts with the unauthor¬ 
ized use of a vehicle, in violation of District of Columbia 
Code (1951), § 22-2204, and with grand larceny in violation 
of §22-2201 (R. 273). Both charges resulted from the ap¬ 
pellant’s taking of the automobile of one Donald Luce on 
February 9, 1955, while the automobile was parked on a 
street in Washington, D. C. Trial was commenced on June 
1, 1955 and the jury returned a verdict of guilty on both 
counts on June 3, 1955 (R. 275). After hearing and deny¬ 
ing a motion for a new' trial (R. 277) on June 24, 1955, the 
court sentenced appellant to serve a term of imprisonment 
of from twenty months to five years on Count One (unau¬ 
thorized use) and from tw'o to seven years on Count Two 
(grand larceny), the sentences to run concurrently (R. 
278). The notice of appeal w'as filed on July 5, 1955. 

(1) 
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Lieutenant John G. Williams, Auto Squad, Metropolitan 
Police Department, testified that pursuant to information he 
had received that appellant was trying to sell a 1955 Chevro¬ 
let convertible, he went to 4th and Florida Avenue, Wash¬ 
ington, D. C. on February 26, 1955, where he saw* appellant 
standing beside the car. The officer said he first learned 
that the car had been stolen on February 9,1955 (R. 15). He 
also said the serial number of the car checked with the num¬ 
ber of the car reported stolen, and he arrested appellant at 
thht time (R. 7). Officer Williams said that when he ques¬ 
tioned appellant he was told that he had obtained the car 
for a man coming down from Xew York whom he was to 
meet at 4th and Florida Avenue at 9:00 p. m. that night. He 
then changed his story and said he was to meet the man on 
13th Street at a garage where he had stored the car. Finally 
appellant said he had repossessed the car. (R. S.) 

On cross-examination. Lieutenant Williams was asked 
about the legality of repossessing a car. He said he could 
not say whether it was legal since that was a technical ques¬ 
tion (R. 19). Lieutenant Williams said that a person needed 
a private detective’s license to repossess cars (R. 24). He 
also stated that when a person repossesses a car, the finance 
company for whom he is working gives him papers which 
show his authority to make the repossession. Such paper 
is a chattel note and contains a description of the car. (R. 
27). It was established that appellant did not have a private 
detective license (R. 32), nor did he have any papers when 
he took the car (R. 110). The officer was again asked on 
cross-examination whether a person violates the law when 
he repossesses a car. He answered that his own thought on 
the matter was that the whole repossession business was 
illegal (R. 37). He said that “Actually, a person is sup¬ 
posed to get a United States marshal to replevin the car, to 
actually take the car.” (R. 36). 

Joseph L. Joyner, testifying as a Government witness, 
said appellant came to his home at about twenty minutes to 
six on February 26, 1955 (R. 40). From there they drove 
to a garage on 12th Street where appellant changed the li¬ 
cense plates on a 1955 Chevrolet convertible. He took off 
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Maryland tags and put District of Columbia dealers tags on 
the convertible. Joyner said lie was just standing there 
watching appellant change the tags (R. 42). Appellant then 
drove the car to 4th and Florida Avenue, where he talked 
to a man by the name of Johnny. Then the police drove up 
and arrested them (R. 43-44). 

Detective W. W. Gunter, United States Park Police, 
testified that he received word from Lieutenant Williams 
on February 27, 1955, that the automobile in question 
had been recovered. The Park Police had jurisdiction 
since the car had been stollen from Anacostia Park which 
is Federal park property (R. 61). Detective Philip W. 
Birch, also of the United States Park Police, testified that 
on February 27, 1955, he took a statement from appellant. 
He said no promises were made nor threats used in ob¬ 
taining the statement (R. 67). After identifying the state¬ 
ment, it was introduced as Government’s Exhibit Number 
Three, and was read to the jury (R. 70-72). The gist of 
this statement made by appellant was that Withers (the 
co-defendant at trial), asked him to help him repossess 
a car. He rode to Anacostia Park, where Withers got 
out of the car with a screw driver, three jumper wires, 
and a Maryland license plate. Appellant said he then 
drove off, and ten minutes later met Withers, who got 
into the car appellant was driving and they returned to 
Withers’ home where appellant got his own car and drove 
off. The next day he went to Withers’ home to collect 
ten dollars that he was owed for a previous repossession. 
At that time Withers told appellant to rent a garage and 
hide the car for several weeks in order to get more money 
from the finance company. He drove the convertible to a 
garage on 13th Street, and several davs later Withers 
gave him a window glass to replace the one broken in 
repossessing the car. He put the new glass in the car 
window. On February 26, 1955, he drove the car to A.C. 
Motors to see a man about $100.00 he owed appellant, 
and he was arrested. 

Appellant testified that, on February 5, 1955, he stopped 
by Johnny Cabral’s and received an order to pick up a 
1955 Chevrolet (R. 91). He said he had repossessed cars 
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for Cabral previously. He said that he contacted Withers 
and asked him to look for the car, but that Withers was 
not able to locate it. Finally he located the car on the 8th 
of February and so he got Withers and on the 9th they 
went out to where the car was parked, picked it up and 
drove it to the 500 block of Eastern Avenue (R. 96). Ap¬ 
pellant said the next day he went to see Johnny Cabral 
at Herson’s Incorporated, a used car lot. Cabral gave 
him money to pay Withers for helping to repossess the 
car, and told appellant to find a garage to hide the car 
in for a while, which lie did. Appellant contacted Cabral 
on February 26th, and was instructed to bring the car to 
A. C. Motors at 4th and Florida Avenue that evening 
(R. 99). After talking to Cabral about turning the car 
over to the dealer he was arrested by the police. On 
cross-examination, appellant said that he had put the 
Maryland tags on the car because “if the police catch 
you with the owner’s tags on it, they charge you with 
using the owner’s tags. If you are using your own tags 
on the car when you are ‘repopping’ they don’t bother 
you.” (R. 103). Appellant said that when Cabral told 
him to repossess the car he did not give him any papers 
showing who owned the car or who had the right to have 
it repossessed (R. 109). Appellant said that he got the 
tags that he put on the car from a wreck he had towed 
in about a month previously. He admitted that he had 
no right to use them (R. 111). When asked why he did 
not tell the police at the time of his arrest that he was 
performing a valid repossession for Cabral, appellant said 
he did not want to involve Johnny Cabral. He did not 
explain how he would be involving Cabral if the whole 
transaction were a valid repossession (R. 113). He also 
testified that the reason he said in his written statement 
to the police that Withers had originally contacted him 
about repossessing the car was to avoid involving Cabral 
(R. 114). Appellant admitted that he had been previously 
convicted for assault with a dangerous weapon (R. 127). 

The co-defendant, Withers, testified that appellant came 
to his house on February 9, 1955, and asked him to help 
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him repossess a car (R. 134). Withers said that he was 
the one who drove the Chevrolet away after they had 
broken into it (R. 138). He said that they changed license 
plates on the car because if the police catch a person with 
owner’s tags on the car “there is some charge they can 
put against you: I don’t know exactly which one, but they 
can.” (R. 139). While replacing the broken window, 
Withers said he found a paper in the glove compartment 
of the car which indicated that it was only ten days old, 
and so he asked appellant about this. He knew that if a 
car was only ten days old it was not old enough to be a 
repossessed car. Appellant told him he would check on 
it (R. 144). Withers said he had repossessed about fifty 
cars while employed by various finance companies (R. 
153). He admitted that he notified the police when he 
was repossessing a car, but that he did not do it this time 
because appellant had told him that “Johnny” would do 
that (R. 154). The defense put no witnesses on except 
appellant and the co-defendant. 

John Cabral testified as a rebuttal witness for the Gov¬ 
ernment. He stated that he knew appellant (R. 174). 
Cabral said that, previous to February 26, 1955, appel¬ 
lant approached him and said he had a car in storage 
that belonged to a lieutenant in the Naval Hospital in 
Bethesda who had passed away. He had a storage lien 
on the car and wanted to sell it in order to collect the 
storage charges. Cabral called a Mr. Reed at the Auto 
Squad and asked him to drop by sometime, because he 
wanted to find out whether the car was stolen before he 
made anv arrangements to buv it. Nothing more was 
done about the matter for a couple of weeks until appel¬ 
lant again approached him and said he wanted to show 
him the car. Cabral told him to meet him at A. C. Motors 
that evening. When appellant arrived Cabral told his 
employer to call the Auto Squad while he went out to look 
at the automobile appellant had brought. The police 
arrived shortly thereafter and arrested appellant. (R. 
175-176). Cabral said he never gave appellant an order 
to pick up the 1955 Chevrolet convertible, and he never 
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had any knowledge of the car before appellant contacted 
him about it (R. 178). 

Before summation to the jury, appellant made a motion 
for a judgment of acquittal on the grounds that the Gov¬ 
ernment had failed to prove that he had the intent to 
permanently deprive the owner of the car. Appellant did 
not make a motion that the Government elect which count 
it would present to the jury, although such a motion was 
made by his co-defendant. The motions were denied by 
the court (R. 208). The jury returned verdicts of guilty 
on both counts against appellant. The co-defendant was 
acquitted on both counts (R. 253-254). A motion for a 
new trial was argued and denied on June 17, 1955 (R. 
258-272). 

statutes involved 

District of Columbia Code § 22-2201 (1951 Ed., Supp. Ill), 
provides: 

Grand larcenv. Whoever shall feloniouslv take and 
carry away anything of value of the amount or value of 
$100 or upward, including things savoring of the realty, 
shall suffer imprisonment for not less than one nor more 
than ten years. 

District of Columbia Code § 22-2204 (1951 Ed.,), pro¬ 
vides : 

Unauthorized use of vehicles. Any person who, with¬ 
out the consent of the owner, shall take, use, operate, 
or remove, or cause to be taken, used, operated, or re¬ 
moved from a garage, stable, or other building, or from 
any place or locality on a public or private highway, 
park, parkway, street, lot, held, inclosure, or space, an 
automobile or motor vehicle, and operate or drive or 
cause the same to be operated or driven for his own 
profit, use, or purpose, shall be punished by a fine not 
exceeding one thousand dollars or imprisonment not ex¬ 
ceeding five years, or both such fine and imprisonment. 
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SUMMARY OF ARGUMENT 

When one single transaction violates two separately de¬ 
fined statutory crimes, one being a lesser included offense, 
it is perfectly proper to indict in two separate counts 
and submit both counts to the jury. If the jury returns a 
verdict of guilty on each count, the court may sentence the 
defendant on each count even though one count involves a 
lesser included offense of the other count, so long as the 
sentences run concurrently, or the total consecutive sen¬ 
tence does not exceed the maximum sentence that might have 
been imposed for the greater offense. 

When a Government witness, on cross-examination, says 
that in his opinion the whole business of repossessing auto¬ 
mobiles is illegal, and no subsequent evidence is offered to 
countervail this statement, such answer is a proper topic 
for discussion by the prosecutor in closing argument. 

No instructions were asked by appellant prior to the 

charge to the jury. At the close of the charge co-defendant's 

counsel asked that the court instruct on the theorv of the 

% 

case set up by the defendants. The court said it was not 
prepared to give an instruction in an offhand manner and 
since no written instructions were submitted, denied the 
request. Coming when it did, after the charge, the request 
was untimely, and in addition was not in writing. There¬ 
fore it was properly denied. However, the charge as given 
was full and comprehensive in stating all the elements of 
the offenses, and no prejudice resulted from the refusal to 
give the requested instructions. 

ARGUMENT 

I 

Submitting Both Counts to the Jury Was Proper 

In appellant’s first contention he points out that there 
was but a single transaction involved. He also admits that 
“it seems to be established law that the latter offense of 
unauthorized use of a motor vehicle is merged in, and con¬ 
stitutes the lesser offense, necessarily included in the greater 
offense of grand larceny”. (Brief, p. 5) Therefore, it is 



agreed that only one transaction is involved in this case, 
and that appellant was indicted in two counts for both 
errand larcenv and the lesser included offense of unauthor- 
ized use of a vehicle. The former offense requires proof of 
a specific intent 1 while the latter requires that only a gen¬ 
eral intent be proven. 2 

"Where offenses are defined and punished in separate sec¬ 
tions of a statute they may be the subject of separate counts 
even though one includes the other. In Ekberg v. United 
States. 167 F. 2d 380, 385 (1st Cir. 1926), the Court said: 

“ * * * But if the latter offense is proved, the former 
is necessarily included. It is proper to prosecute the 
accused under an indictment with separate counts 
charging each of the offenses. If, however, the accused 
is convicted on both counts, sentences cannot lawfully 
be imposed on both counts, to run consecutively. * * • 
In all such cases . . . , sentences may be imposed on 
the more inclusive count only, or a single general sen¬ 
tence may be imposed on the counts as a whole, pro¬ 
vided the penalty is within the maximum prescribed for 
the more inclusive offense; or sentence may be imposed, 
on both counts, within the applicable maximum limits, 
to rim concurrently (Emphasis added.) 

In Duboice v. United States, 195 F. 2d 371, 372 (8th Cir. 
1952), the court held that the offenses charged in Counts 
One and Two were not separate and distinct offenses, but 
were merely degrees of the same offense. Citing Hewitt v. 
United States, 110 F. 2d 1 (8th Cir. 1940), the court upheld 
the validity of the longer of the two concurrent sentences 
imposed on both counts. 

In the case at bar the prosecution adduced evidence to 
prove both counts of the indictment, and the jury’s verdict 
indicates that there was sufficient evidence to establish 
guilt on both counts. Appellant does not raise the question 

1 Ryan v United States. 26 App. D.C. 74, 6 Ann. Cas. 633 (1905). 

2 Proctor v. United States, 85 U.S. App. D.C. 341, 177 F. 2d 656 
(1949). 
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of the sufficiency of the evidence. It is therefore concluded 
that although a defendant “may be found guilty of an of¬ 
fense necessarily included in the offense charged”, 3 included 
offenses may be charged in separate counts and separate 
verdicts taken thereon, especially -where the included 
offense is the subject of a separate statutory prohibition. 

Although it would have been no different substantively 
to have returned a general verdict of guilty on the indict¬ 
ment, it is certainly more accurate to bring in a separate 
verdict on each count. In Grock v. United States, 53 App. 
D.C. 146, 149, 289 Fed. 544 (1923), this Court found “no 
error ... in receiving a general verdict of guilty upon the 
indictment”, even though onlv one transaction was involved 
in a two-count indictment. A general verdict of guilty 
“stands as one of guilt on every count.” Tinsley v. United 
States , 43 F. 2d 890. 892 (8th Cir. 1930). In United States 
v. Farina, 193 F. 2d 436, 438 (2nd Cir. 1951), the court said: 

“ * * * It cannot be doubted that Congress could make 
the act of possessing counterfeit currency punishable 
and that the petitioners in the present case were prop- 
erlv convicted and sentenced for having committed the 
act. So should we assume that the facts of this case 
would permit punishment for only a single offense, 
that is all that was actually done here. The sentence 
on the sale count added nothing to the length of time 
the petitioners must serve under the sentence imposed 
on the possession count.” 

To support his claim of prejudicial joinder, 4 appellant 
relies solely upon the case of Pointer v. United States, 151 
U.S. 396 (1894). It is submitted that Pointer involved the 
joinder of two separate murders, which were entirely sep¬ 
arate transactions, and therefore is in no wise applicable to 
the present case which involves but a single transaction. 
To be prejudicial the joinder must either confound and 
embarrass the accused or must confuse the jury. Dunaway 


3 F. R. Crim. P. 31(c). 

4 F. R. Crim. P. 14. 


10 


v. United States. 92 TI.S. App. D.C. 299, 205 F. 2d 23 (1953); 
Pointer v. United States, supra. Prejudice cannot result 
from the joining of a lesser included offense in an indict¬ 
ment with the greater crime when both charges result from 
the identical act. 

It will be noted that the maximum sentence for grand 
larceny is ten years, but the maximum time that appellant 
will have to serve under the concurrent sentences imposed 
in the instant case is seven years. This Court has held that 
when the total sentence imposed on a multiple count indict¬ 
ment does not exceed the maximum that could have been 
imposed on any one count, the conviction will be sustained 
if it is sufficient under any of the counts. Warner v. United 
States, 93 U.S. App. D.C* 412, 208 F. 2d 45 (1953); Meyers 
v. United States. 84 U.S. App. D.C. 101,171 F. 2d 800 (1948). 
Had appellant been tried only on the grand larceny count, 
he could have been sentenced to a term of imprisonment 
greater than the sentence that was imposed in the present 
case. Therefore no prejudice resulted from the separate 
verdicts and concurrent sentences. 

II 

The Prosecutor's Summation Was Based on the Testimony of 
the Witnesses and Was Proper 

Lieutenant John G. Williams, a member of the Auto 
Squad, Metropolitan Police Department, for twelve years, 
was the first Government witness. On direct examination 
he related the details of the arrest of the appellant 
(R. 6-10). On cross-examination, Lieutenant Williams was 
asked whether automobile finance companies have people 
whom they employ to repossess cars. The officer said that 
the companies employ private detectives (R. 24). When 
asked whether such a repossession was legal, Lieutenant 
Williams said that that was a technical point and he could 
not answer (R. 19). When questioned further about the 
requirement that a person have a private detective license 
before he repossesses a car, Lieutenant Williams said he 
did not know of a particular law that required this, but 
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that it was merely a police requirement. He was then 
asked if there is a particular police regulation requiring 
this, and he answered (R. 36): 

“A. Xo, there is nothing in there. We have just 
made them all get private detective licenses. Actually, 
a person is supposed to get a United States marshal to 
replevin the car, to actually take the car.” 

Shortly thereafter, Lieutenant Williams was asked, still 
on cross-examination, if a person violated the law if he 
makes a repossession. He answered that his own thought 
on the matter was that the whole repossession business was 
illegal (R. 37). 

At the close of Lieutenant Williams’ testimony, co-defend¬ 
ant’s counsel asked the court, while at the bench, to in¬ 
struct the jury to disregard the law as stated by the officer. 
The court said that this was not the proper time to ask for 
instructions but told counsel he could ask for instructions 
at the proper time (R. 39). Xo such request was ever made. 

In his closing argument to the jury, the prosecutor made 
reference to the testimonv of the various witnesses. Among 
other things he referred to the statement that Lieutenant 
Williams had made in response to questions by defense 
counsel. He said (R. 210): 

“Xow if all those facts were true, it would be a very 
possible legitimate defense of this case,—not that 
repossessing cars is in any way legal. That in itself 
is illegal. People just can’t help themselves to other 
people’s property without taking the due process of 
law that evervone is entitled to.” 

Shortly thereafter, the following colloquy took place at 
the bench (R. 218): 

Mr. McKenzie: Before we leave, so we wouldn’t have 
to come back, I again move now to withdraw a juror on 
the basis of the argument of the District Attorney that 
repossessing cars is a crime. He stated flatly to tho 
jury that repossessing cars is criminal. There is no 
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proof of that in this case one way or the other, and I 
think we are entitled to a mistrial. 

The Court: Did you say that in that way? 

Mr. Casey: Xo. I said it is not legal, and there is 
proof that it is not. legal. Lieutenant Williams testified 
to that. 

The Court: All right, your motion will be denied. * # * 

Later in his closing argument, appellant’s counsel argued 
to the jury that it was legal to repossess cars in the manner 
utilized by appellant and his co-defendant (R. 225). ITe 
said among other things: 

“* * * He doesn’t have to go to a court of law, be¬ 
cause when the person making the purchase signs that 
contract, he knows that is in there, and he knows that 
he is in default, that the owner of the contract can come 
in and repossess that article. 

Mr. Casey: I object to this argument, Your Honor. 
There is no evidence in this record to substantiate such 
an argument. 

The Court: Sustained.” 

The co-defendant’s counsel also commented on the re¬ 
marks made by Lieutenant "Williams. He said (R. 235-236): 

“You have heard Mr. Casey say that the act of re¬ 
possessing a car is an illegal act. I say to you flatly 
that there is no evidence in this case from which you 
can believe that the act of repossessing a car is an 
illegal act. We have Williams on repossession of auto¬ 
mobiles. I know of no legal treaties that he ever wrote, 
but when I said what law is it, in what book do you find 
it, he says I don’t know if there is such a law. It is a 
police regulation which you got from your superior 
and which tells you what to do? He said, I don’t know 
that either, he says, but I think it ought to be illegal. 

Do not permit yourselves, members of the jury, to go 
to your room to deliberate with the thought in mind that 
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any repossession is an illegal act, because if you do that, 
you cannot possibly bring in a verdict which is fair to 
these people under your oath of office. ” 

Finally in rebutal, the prosecutor said (R. 239): 

“My friend has made quite a to-do about Lieutenant 
Williams’ authority as a legal expert. No one ever 
tried to qualify him as a legal expert except the defense 
counsel. They were the ones that chose to ask him 
about all these questions, and when they were asking 
him about whether or not there was a law to make it il¬ 
legal to repossess, that was not what Mr. McKenzie was 
attempting to point out to you a minute ago. What 
they asked him about was whether or not there was a 
regulation from the Corporation Counsel that you had 
to be a licensed private detective, and Lieutenant Wil¬ 
liams said lie didn’t know if there was such a regulation 
as to that. He then asked the question: Is it illegal to 
repossess ear? Lieutenant Williams said it is illegal 
to repossess a car, but it is done, and so we try to con¬ 
trol it. The right way to repossess a car, Lieutenant 
Williams said, and this is the only evidence before you 
on this point, is to sue out a writ of replevin and to have 
an execution made bv the United States marshal, and 
that is in fact the law.” 

Thus it will readily be seen that the remarks of the prose¬ 
cutor were merely directed to the testimony of Lieutenant 
Williams on cross-examination. It is well settled that coun¬ 
sel may comment upon the testimony of the witnesses. 
Pritchett v. United States, 87 U. S. App. D. C. 374, 185 F. 
2d 438 (1950). Therefore the remarks of the prosecutor in 
reference to the testimony of Lieutenant Williams were per¬ 
fectly proper. 

Even assuming that the remarks were improper, it does 
not follow that they were prejudicial. The question before 
the jury was not whether the repossessing of cars is a legal 
enterprise, but whether appellant honestly thought he was 
legitimately repossessing the car in question for the right- 
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ful owner. In his summation, the prosecutor said that the 
defendants “claim that they took it on a bona fide belief 
that they had a right to take it, and that in itself would be a 
defense to grand larceny” (R. 210). After pointing out that 
both defendants claimed that they thought they were repos¬ 
sessing a car for Mr. Cabral, the prosecutor continued by 
saying (R. 210), “Now if all those facts were true, it would 
be a very possible legitimate defense to this case,—not that 
repossessing cars is in any way legal. That in itself is il¬ 
legal.” Thus the prosecutor did say that repossessing cars 
is illegal (based on Lieutenant Williams’ testimony), but 
this was in no way prejudicial since he had told them that 
legal or illegal, if the appellant believed he was taking the 
car for the lawful owner that that would be a defense to 
grand larceny. And the fact that the jury acquitted the co¬ 
defendant shows that they believe his story about thinking 
he was performing a legitimate repossession, regardless of 
its legalitv. 

m 

The Instructions Were Complete and Proper 

It is difficult from reading the appellant’s brief to ascer¬ 
tain exactly what error he is urging in respect to the instruc¬ 
tions. He devotes but one paragraph to this subject at the 
bottom of page eight of his brief. Since he relies solely on 
this Court’s opinion in Tatum v. United States , 5 as “dis¬ 
positive of and controlling on this point”, we must speci¬ 
fically delimit the question in the case at bar, and then see 
how the teachings of Tatum apply. 

From a technical standpoint, appellant is not in a posi¬ 
tion to raise the issue he does concerning the instructions 
because he made no request to the trial court for instruc¬ 
tions on this point. The co-defendant requested the trial 
court to instruct on the “theory of the defense” (R. 250). 
This was denied and not objected to by counsel. Then ap¬ 
pellant’s counsel said, “Your Honor, I have one” (R. 250). 
He then proceeded to request an entirely different instruc¬ 
tion, never mentioning nor adopting the request made by 


5 88 U.S. App. 385, 190 F. 2d 612 (1950). 
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co-counsel. Rule 30 6 provides that no party may assign 
error to any portion of the charge or omission therefrom 
unless he objects prior to the time that the jury retires. The 
same Rule provides for filing of written requests for in¬ 
structions at the close of the evidence. Appellant’s request 
was made orally after the court had already instructed the 
jury. 7 Thus they were not submitted in the form provided 
for nor were they made in the time prescribed by the Rule. 
Lewis v. United States , 153 F. 2d 724 (8th Cir. 1946); 
Schuermann v. United States , 174 F. 2d 397 (8tli Cir. 1949). 
However, in light of Rule 52(b), 8 we will show that the re¬ 
fusal to give the requested instruction was not error. 

Defense counsel in his request said (R. 250), “I think 
they [the jury] are entitled to hear from you whether 
or not the defense theory of a legitimate repossession 
either by itself or tending to create a reasonable doubt 
entitles them to a judgment of not guilty at the hands 
of the jury.” In effect counsel was asking the court to 
tell the jury that if they found the appellant lacked the 
intent to deprive the owner of the car of possession therein, 
then they must find him not guilty. This is the substance 
of what the court told the jury. 9 Is the court in addition 

6 F. R. Crim. P. 

7 In denying the request for instructions on the theory of the 
defense the court said (R. 250): “I am not prepared to do that in 
an offhand manner, and counsel has not presented such a prayer for 
my consideration.” 

8 F. R. Crim. P. 

9 The court charged, in part, as follows (R. 245): 

“You are reminded that the second count of the indictment 
charges the defendants jointly with the crime of grand larceny. 
An essential element of such offense is that the taking of the 
property of another be with the specific intent to permanently 
deprive the owner of his property therein. Intent is a condition 
of the mind, which is not always susceptible of direct and posi¬ 
tive proof. It may be inferred from the actions and the words 
at the time and preceding the time of the doing of the act. and 
in the administration of justice it may be necessary to seek the 
intention with which one acts in doing what he is doing by draw¬ 
ing reasonable inferences from the words and the actions of the 
person involved in the light of all the evidence in the case.” 
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required to tell the jury that if they believed that appel¬ 
lant thought he was performing a legitimate repossession 

thev could find he did not have the necessarv intent and 
•» • 

therefore was not guilty? Appellant cites no cases which 
hold that the court must point out to the jury what specific 
facts may go to negative the intent necessary to make the 
act a crime. And surely Tatum does not so hold. 

In Tatum there was some evidence that the appellant 
was insane, but the court gave no instructions on insanity. 
In reversing, this Court said, 88 U.S. App. D.C. at 391: 

“. . . For all they [the jury] may have known, 

Tatum might have been legally insane and yet they 
would have been required to hold him legally respon¬ 
sible, so long as they believed he committed the acts 
constituting the crime charged.” 

Applying that reasoning to the instant case, can it be said 
that the jury may have believed that appellant thought 
he was taking the car for the lawful owner, x.e., making 
a lawful repossession, and yet have found him guilty of 
taking the car with the intent to permanently deprive the 
owner of his property therein? The only sensible answer 
is in the negative, and thus the Tatum case is not appli¬ 
cable. 

Assuming for the sake of argument that appellant will 
argue that the answer to the above question is in the 
affirmative, i.e., that although the jury thought he was 
making a legitimate repossession, he was still legally re¬ 
sponsible, so long as they believed he took the car. Such 
an argument would not be well founded. It will be re¬ 
membered that both defendants admitted taking the car, 
but both said they thought they were performing a legiti¬ 
mate repossession. The fact that the jury acquitted the 
co-defendant indicates that they felt that even though he 
had taken the car he did not have the intent to deprive 
the owner of it. Therefore, assuming, but not admitting, 
that it was error for the court to refuse the requested 
instructions, no prejudice resulted because the jury fully 
understood the theorv of the defense. 

9 / 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

E. Reley Casey, 

E. Tillman Stirling, 

Assistant United States Attorneys. 
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